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Le Roy D. Walter et al., Appellants,! 

vs. V No. 1312. 

Henry B. F. Macfarland et al. i 




a Supreme Court of the District of Columbia. 

Lk Roy D. Walter, Evan H. Tucker, and 
William J. Frizzell, Complainants, 

Henry B. F. Macfarland, Henry L. } No ' 25389 ‘ In 
West, and John Biddle, Commissioners I 
of the District of Columbia, Defendants. J 


United States of America, I* . 

District of Columbia , j 88 ' 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at .the times 
hereinafter mentioned, the following papers were filed and .proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 


Bill for Injunction . 


* Filed May 4,1905. 

In the Supreme Court of the District of Columbia, Holding .an 

Equity Court for said District. 

Le Roy D. Walter, Evan H. Tucker, Wil- ) 
liarn J. Frizzell, Complainants, 

vs. 

Henry B. F. McFarland, Henry L. West, 

John Biddle, Commissioners of the District 
of Columbia, Defendants. 

The Bill of Complaint of the Above Named Complainants against 

the Above Named Defendants. 


> Equity. No. 25389. 


To the supreme court of the District of Columbia, holding a special 
term in equity: 

The complainants respectfully show: 

1. That they are residents of the District of Columbia, and bring 
this suit in their own right. The defendants Henry B. F. McFar- 
1—1612a 
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land, Henry L. West, John Biddle, are residents of the District of 
Columbia, and constitute the Board of Commissioners of the District of 
Columbia,and are sued in their own special capacity as such Commis¬ 
sioners. Each of the complainants is now and for more than one 
year last past has been the owner of valuable real estate in the Dis¬ 
trict of Columbia, upon which he has paid and is bound to pay the 
ordinary taxes assessed upon real estate in said District, and 

2 also own- real property on the streets hereinafter referred to, 
and the complainants bring this suit in behalf of themselves 

and all other tax payers of the District of Columbia. 

2. By an act of Congress, approved, April 6", 1870, (16" Statutes, 
page 82), entitled — it is provided u that the corporation of the 
city of Washington be and is hereby authorized to set apart from 
time to time as parks to be adorned with shade trees, walks and en¬ 
closed with curbstones, not exceeding one half the width of any and 
all avenues and streets in said city of Washington, except Pennsyl¬ 
vania, Louisiana, and Indiana avenues, and 44 street, between city 
hall and Pennsylvania avenue, leaving a roadway of not less than 
thirty-five (35) feet in width in the center of said avenues, and streets 
or two such roadways on each side of the park in the center of the 
same, but such enclosures shall not.be used for private purposes, 1 ”— 

And by section 225 of the Revised Statutes relatiug to the District 
of Columbia, approved June 22nd, 1874, the said provision of law is 
re-enacted. 

That subsequent thereto, by act of Congress approved March 3 
1881, (21 Statutes page 462) so much of said acts as apply to Louisi- 
anna, and Indiana avenues and 44 streets is repealed, but in all other 
respects the said acts are and remain in full force and effect. 

3. That on April 6" 1905, the said defendants, as such Commis¬ 

sioners of the District of Columbia, passed an order as follows: 

3 “Ordered: That the roadway widths of the streets herein¬ 
after mentioned are hereby established as follows: G street 

northeast from 4" to 14" streets 30 feet Seventh street N. E. from 
Md. Ave. to Fla. Ave. 30 feet 8" street N. E. from Md. Ave. to Fla. 
Ave. 39 feet.” 

4. That pursuant to said order the said defendants in their said 
official capacity as aforesaid, are now engaged in the work of remov¬ 
ing the curbing and other portions of said G street from 4" to 14" 
street northeast, for the purpose of carrying into effect the said order, 
thereby narrowing the road way of said street as aforesaid to thirty 
feet in width. That the preseut width of said G street northeast 
from 4" to 14" northeast is thirty five feet, and the present with of 
said Seventh street from Maryland avenue to Florida avenue north¬ 
east is 32 feet. 

5. The complainants are ad vised and therefore aver that the pro¬ 
posed action of the defendants, Commissioners of the District of 
Columbia, in narrowing the roadway of said streets, as hereinbefore 
set forth, are illegal, in this that said acts of Congress as aforesaid 
expressly prohibit such action on their part, and there is no au- 
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thority in law therefore and there is not an authority of law revok¬ 
ing, qualifying or amended said acts of Congress in any way, man¬ 
ner, or form, in respect to the width of roadways in said city and 
District, and in their said couduct they are expressly ignoring an 
act of Congress and acting against the provisions of said statutes. 
That said action and proposed action on the part of the said defend¬ 
ants will result in great loss to these complainants, involve 

4 the said District of Columbia in unlawful and unwarranted 
expenditures, which will come out of and be charged to the 

revenues of the District of Columbia, to the great and manifest in¬ 
jury of these complainants, and of other tax payers of the District of 
Columbia, and they are without adequate remedy at law, and can 
only obtain relief through the aid of this honorable court sitting in 
equity. 

Therefore the complainants pray: 

1. That the defendants Henry B. F. McFarland, Henry L. West, 
and John Biddle, Commissioners as aforesaid, and their successors in 
office, may be enjoined pending this suit and perpetually, thereafter, 
from narrowing the roadway of said streets, in this bill referred to 
or either of them, less than 35 feet, under or in pursuance of the 
order hereinbefore referred to or any other or further order by them 
made or to be made. 

2. That a rule to show cause why the prayers of this bill be 
not granted, be issued and served on said defendants and each of 
them. 

3. That a writ of subpoena may issue out of this honorable court, 
addressed to the defendants Henry B. F. McFarland, Henry L. 
West and John Biddle, commanding them and each of them to ap¬ 
pear at some certain day to be named therein and to answer the 
premises and to abide by and perform such order and decree as may 
be made herein, and for such other and further relief as to the court 

shall seem proper and just. 

5 The defendants to this bill are Henry B. F. McFarland, 
Henry L. West, and John Biddle. 

LEROY D. WALTER, 

EVAN H. TUCKER, 

WM, J. FRIZZELL, 

Complainants . 

MASON N. RICHARDSON, 

HENRY 0. STEWART, 

Solicitors . 

District of Columbia, To wit: 

X-, on oath say I have read the aforegoing bill by me 

subscribed and know the contents thereof, and that the facts therein 
stated as of my own knowledge are true and that the facts therein 
stated on information and belief I believe to be true. 

LEROY D. WALTER. 
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Subscribed and sworn to before me tbis 4 day of May, 1905. 

J. R. YOUNG, Clerk , 

By R. J. MEIGS, Jr., Ass'l CVk 

6 Answer of Defendants . 

Filed May 19,1905. 

In the Supreme Court of the District of Columbia. 

Leroy D. Walter kt al. ) 

v. > Equity. No. 25389. 

Henry B. F. Macfarland et al. ) 

The answer of Henry B. F. Macfarland, Henry L. West and John 
Biddle, Commissioners of the District of Columbia, respectfully 
shows as follows: 

1, They admit that the complainants are citizens of the District 
of Columbia and the owners of real estate therein, and bound for 
the payment of ordinary taxes, assessments, <fec., and that they are 
owners of real estate on the streets mentioned in the said bill. 

2, Answering paragraph two, defendants say that the said para¬ 
graph contains references to matters of law merely, which these de? 
fendants are advised they are not bound to answer. 

3, Defendants admit making the order complained of in para¬ 
graph three of the said bill as to G street and Seventh street, north¬ 
east, hut deny making any such order as to Eighth street, northeast. 
A copy of said order is filed herewith and made a part hereof, 
marked “ Exhibit A.” 

4, The defendants admit the averments of paragraph four, but 
allege that the newly paved portions of said G street are but thirty 
feet in width. Copies of the present and proposed measurements are 

filed herewith and made part hereof, marked “ Exhibit B.” 

7 5. Answering the part of paragraph five relating to the 
validity of your defendants’ proceedings on the said streets, 

the defendants aver that the said proceedings are legal and proper 
and not iu contravention of any statute*or act of Congress. 

Defendants further allege that no loss will result to the complain¬ 
ants from the action of the defendants on the said streets, that P° 
such loss is made to appear by the said bill, and if there be any such 
loss* defendants call for strict proof thereof. 

Further these defendants say that the said paving of the said 
streets will not involve the District of Columbia in unlawful and 
uju warranted expenditures. On the contrary your defendants say 
that the proposed narrowing of the said streets will be a saying ip 
expense to the District and to the taxpayers thereof, as the same will 
result in a smaller area to be paved, repaired and cleaned, and still 
afford ample facilities for the travel of vehicles on the said streets. 
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6. Further answering the said bill your defendants say that the 
Board of Commissioners of the District has for many years regulated 
the width of pavements and roadways in the said District and have 
laid out and paved many roadways less than thirty-five feet in width 
and that the said act of Congress of April 6,1870, never was in¬ 
tended or held to apply to proceedings of the kind set forth in the 
said bill; that in laying out and paving such roadways less than 
thirty-five feet wide, reports of the same have been made by the said 
board to Congress from time to time and said reports acquiesced in 

by the latter body. 

8 Further answering your defendants say that the said pro¬ 
ceedings mentioned in the said bill do not contemplate the 

setting apart as parks, to be adorned with shade trees, walks and 
enclosed with curbstones, of any streets or avenues, within the mean¬ 
ing of the said act of Congress. Nor do the said proceedings con¬ 
template. the setting aside of any part of the said streets for parks or 
parking, or any part thereof, but the said diminished part of the 
roadway will go to increase the width of the sidewalks on the said 
streets. * 

7. Further answering, your defendants say that the complainants 
herein have not shown any interest in themselves by the said bill to 
enable them to maintain this action, and defendants pray the bene¬ 
fit thereof in the same mauner and to the same extent as if they had 
specifically demurred to the said bill. 

8. Further, your defendants say that the matters and proceed¬ 
ings set forth in the said bill are not sufficient in law to enable 
them to maintain this suit, and defendants pray the benefit thereof 
in the same manner and to the same extent as if they had specific¬ 
ally demurred to the said bill for want of equity therein. 

Having fully answered the said bill, your defendants pray that 
they may be dismissed herein with their costs in this behalf in¬ 
curred. 

HENRY B. F. MACFARLAND. 
JOHN BIDDLE. 

A. B. DUVALL, 

F. H. STEPHENS, Sol’n. 

► 

Henry B. F. Macfarland, Henry L. West and John Biddle, 

9 being duly sworn, say they are the Commissioners of the 
District of Columbia, and have read the answer by them sub¬ 
scribed and known the contents thereof; that the matters therein 

i stated upon their personal knowledge are true aud those stated on 
information and belief they believe to be true. 

HENRY B. F. MACFARLAND. 
JOHN BIDDLE. 

Subscribed and sworn to before me this 12th day of May, 1905. 
[seal.] . WILLIAM TINDALL, 

Notary Public . 
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“Exhibit A.” 


Executive Office, Commissioners of the District of Columbia. 


Washington, April 6,1905. 

Ordered : That the roadway widths of the streets hereafter men¬ 
tioned are hereby established as follows : 

C street, northeast, from 4th to 14th streets, 30 feet; 

Seventh street, northeast, from Maryland avenue to Florida 
avenue, 30 feet; 

Eighth street, northeast, from Maryland avenue to Florida 
avenue, 39 feet. 
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Official copv furnished engineer department. 

By order: 

WILLIAM TINDALL, Secretary. 


“Exhibit B.” 

Street Widths to be Changed in Connection with Improvement of Road¬ 
ways in Northeast Section under Order of April 6th, 1905. 

C. O. # 244,052, E. D. # 28033 /10. 


Street. 

Width be¬ 
tween 
bldg, lines. 

Parking 

width. 

Sidewalk 

width. 

Present 

roadway. 

Proposed 

roadway. 

G St., 4th to 14th. 

90 

15.5 

12 

35 

30 

7th, Md. to Fla. Ave. 

90 

15.5 

12 

32 

30 

8th, Md. to Fla. Ave. 

100 

IS 

12 

40 

39 


JHR. 


Note. —From 2d to 4th and from 14th to 15th streets, ou G street, the width of 
roadway is 30 feet; between Md. avenue and 14th street, it is 34.50 feet wide; all 
other parts of street between 4th and Md. avenue, 35 feet. 
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Decree Dismissing Bill . 


Filed May 24,1905. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Leroy D. Walter et al. ) 

vs. > Equity. No. 25389, Doc. 56. 

Henry B. F. MacfaRland et al. J 

This cause came on to be heard upon the bill of complaint and 
the answer thereto, and having been argued by counsel and consid* 
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efed by the court, it is this 24th day of May, A. D. 1905, adjudged, 
ordered aud decreed, that the said bill of complaint be, and same 
is hereby/ dismissed, with costs. 

By the court, 

WENDELL P. STAFFORD, Justice . 

* 

Appeal to the Court of Appeals having been noted in open court, 
the penalty of the appeal bond for costs is fixed at $100.00. 

WENDELL P. STAFFORD, Justice . 


12 Opinion . 

Filed May 22,1905. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Leroy D. Walter et al. ) 

vs. *>No. 25389. 

Henry B. Macfarland et al. ) 

This is a bill in equity brought by the complainants as residents 
and taxpayers of the District for themselves and in behalf of all 
other taxpayers of the District agaiust the District Commissioners 
seeking to have the latter enjoined from narrowing the roadway in 
certain streets to less than thirty-five (35) feet between the curb¬ 
stones. The defendants have answered and the case has been heard 
upon bill and answer. 

It appears that the defendants are about to make a change in G. 
street between Fourth and Fourteenth streets, N. E., by increasing 
the width of the present sidewalk and by narrowing the width of 
the present roadway. The whole width of the street between build¬ 
ing lines is ninety (90) feet; the parking width is fifteen and one- 
half (16£) feet; the sidewalk is twelve(12) feet; the present roadway 
is thirty-five (35) feet, it is proposed to make the present roadway 
thirty (30) feet and to increase the sidewalk on eacli side by two and 
one-half (2J) feet. 

The second proposed change is in Seventh street from Maryland 
avenue to Florida avenue N. E. There the width of the street be¬ 
tween building lines is ninety (90) feet; the parking width 

13 fifteen and one-half (15|) feet; the sidewalk twelve (12) feet; 
the present roadway thirty-two (32) feet. Here it is proposed 

to make the roadway thirty (30) feet and increase the sidewalk on 
either side by one (1) foot. 

The third change is in Eighth street from Maryland avenue to 
Florida avenue N., E. The width of this street between the build¬ 
ing lines is one hundred (100) feet; the parking width is eighteen 
(18) feet; the sidewalk width is twelve (12) feet; the present road- 




8 


IK ROT t>. WAtfER TtT At. V8. 


* 

way forty (40) feet. Here it is proposed to reduce the road way to 
thirty-nine feet and correspondingly increase the sidewalks. 

The theory of the bill is that the Commissioners have no right to 
narrow any roadway in the city of Washington so as to make the 
same less than thirty-five (35) feet between the curbstones, and that 
their proposed actions being without authority of law, they ought 
to be enjoined. 

The theory of the bill is that the Commissioners have no author¬ 
ity whatever to change the relative widths of roadway and sidewalk 
except such authority as is conferred by section 225 of the Revised 
Statutes relatiug to the District of Columbia, approved June 22, 
1874, re-enacting the act of Congress approved April 6, 1870; 16th 
Statutes, page 82. That section reads as follows: 

“ The proper authorities of the District are authorized to set apart 
from time to time as parks, to be adorned with shade trees, walks, 
and enclosed with curbstones, not exceeding one-half the width of 
any and all avenues and streets in the said city of Washington ex¬ 
cept Pennsylvania, Louisiana, and Indiana avenues and Four and 
a half street between the City Hall and Pennsylvania avenue, 

14 leaving the roadway of not less than thirty-five (35) feet in 
width in the center of said aveuues and streets, or two such 

roadways on each side of the parking in the center of the same; 
but such inclosures shall not be used for private purposes.” 

The contention of the complainants is that the Commissioners are 
proceeding under this section, and that if they are not proceeding 
under this section they have uo authority whatever for their acts. 
The Commissioners, on the other hand, insist that they are not pro¬ 
ceeding under this section at all, but under the authority which they- 
have as successors to the Board of Public Works as conferred by sec¬ 
tion 37 of chap. 62 of the Statutes at Large, vol. 16. That clause 
reads as follows: 

“ The Board of Public Works shall have entire control of and make 
all regulations which they shall deem necessary for keeping in repair 
the streets, avenues, alleys, and sewers of the city, and all the works 
which may be entrusted to their charge by the Legislative Assembly 
or Congress.” 

The complainants' reply is, that this section confers no authority 
to change iu the slightest degree the width of any roadway iu the 
city of Washington; that the Commissioners must take them ex¬ 
actly as they find them, and simply repair them as they exist. 

The clause last quoted does give the Commissioners explicit au¬ 
thority to repair the streets, which must include the side- 

15 walks, and the question is whether in repairing those streets 
the Commissioners have a right to vary the width of the 

roadway and the width of the sidewalk, taking from one and giving 
{ to the other, as occasion may require. The roadway and the side¬ 
walks are both for the use of the public travel. Taking this section 
by itself without considering section 225, quoted above, it would 
•seem clear that in the absence of any restriction the Commissioners 
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would have authority to make any reasonable change between the 
width of the roadway or of the sidewalk which seemed to them to be 
demanded by the needs of the locality. Such power would seem to 
be implied in the grant of the power to “ repair ” and u control.” If 
this be true, then the only question is whether the restriction con¬ 
tained in section 225 applies to their powers under this section and 
prevents their making any change which shall leave the roadway 
less than thirty-five (35) feet in width. Section 225 is a grant of a 
permission to lay out and use a portien of the street for a park. This 
grant is coupled with two conditions: 

(1.) That not more than one-half the width of the street shall be 
used for a park; and, 

(2.) That the roadway shall not be narrowed thereby to less than 
thirty-five (35) feet. 

The complainants contend that this section applies to every street 
in the city, whether there is any park strictly so-called or not, and 
whether the Commissioners propose to use any portion of the street 
as a park or not. The complainants’ contention is that the space 
between the curbstone and the building line is necessarily and in all 
cases a park within the meaning, of this section. 

We cannot acceed- to this view. We think section 225 
16 refers only to such streets, or portions of streets, as the Com- 
misioners propose to treat in a particular way; that is, by 
setting apart a portion of the street for the public use as a park to 
be adorned with trees and sward, and traversed with walks, and en¬ 
closed with curbstones, and having the usual characteristics of a 
park. The answer of the defendants shows that they are not pro¬ 
posing to deal with the streets in question in any such way. 

It does not appear that in the streets of the city as they are now 
laid out and used the division of the traveled way between the side¬ 
walk and roadway has ever been fixed or established by any act of 
Cougress. We naturally infer that this division has been made by 
the Commissioners themselves or by the Board of Public Works, 
their predecessors in authority. It would seem unlikely that Con¬ 
gress expected to be called upon to pass a special act each time it 
should become necessary to change in even the slightest degree the 
proportions between the ways devoted to pedestrians and those de¬ 
voted to passers iu vehicles. 

Under section 225 the question is, What part of the public streets 
is to be devoted to travel and what part to parks? Under section 
37 the question to be determined is, What proportion of the part de¬ 
voted to public travel is to be used by foot-passers and what part by 
passers in vehicles ? 

We think that the authority of the Commissioners to do what 
they are proposing to do is clear and ample under the general au¬ 
thority conferred by section 37 above quoted. 

Consequently, the prayer of the petition- must be denied and the 
petition itself dismissed. 

May 22,1905. WENDELL P. STAFFORD, Justice. 

2 — 1612 a 

♦ * 
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17 Memorandum. 

June 19,1905.—Appeal bond filed. 

Request for Record on Appeal . 

Filed June 20,1906. 

In the Supreme Court of the District of Columbia, Holdiug an 

Equity Court for said District. 

Leroy D. Walter et al. 1 

vs. V Equity. No. 25389. 

Henry' B. F. McFarland et al. 1 

The clerk wilt please make record for appeal, to consist of: 
Original bill; answer (with exhibits); decree; note of appeal, ap¬ 
proval of bond, and docket entries. 

MASON N. RICHARDSON, 

Solicitor for Complainants . 

18 Supreme Court of the District of Columbia. 

No. 25389. 


Parties. Action. Complainants 1 solicitor. Costs. 


Walter, Le Roy D. 

Injunction. 

M. N. Richardson, 

Clerk, 

Tucker, Evan H. 

H. C. Stewart. 

Marshal, 

Frizzell, William J. 

V8. 

Macfarland, U. B. F. 
West, Henry L. 


Defendants’ solicitor. 

Examiner, 
Depositions (), 
Auditor, 
Printer, 

Biddle, John, 

Comm’s, &c. 


A. B. Duvall. 

Witnesses, 

Solicitor, 



1905, May 


June 19 
41 20 


Proceedings. 


Deposit toward costs by M. N. Richardson 
Bill in appearance, order to file jurats (3) 
Rule ret ble May 12, 1905, M. 74, p. 71, 

and certif. to copy . 

Rule answer of clefts & app. of A. B. 

Duvall as of counsel. 

Opinion of the court by Stafford, J., filed 

Appeal 4 bond fixed at $100 ^ M • 73,p • m 

“ bond filed. 

Direction for preparation of record—filed. 


Deposits. Fees. Total. 
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Leroy D. Walter et al. 
ys. 

H. B. F. McFarland et al 




25389. Equity Docket 56. 


Upon consideration of the application of the complainants, by 
their attorneys, for the extension of time within which they may 
file in the Court of Appeals, of the District of Columbia, the record 
in the above cause, and consent being made thereto by the defend¬ 
ants in said cause, it is this 7th day of August, A. D., 1905, ordered, 
adjudged and decreed that the time within which the said com¬ 
plainants may produce and file with the clerk of the Court of Ap¬ 
peals, of the District of Columbia, a transcript of the record of said 
cause, be and is hereby exteuded to the first day of October, A. D., 
1905. 

JOB BARNARD, Justice. 


I hereby consent to this order. 


F. H. STEPHENS, 
Attfy for Defendants. 


20 Supreme Court of the District of Columbia. 

United States of America, 1 
District of Columbia , / 88 ’ 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 19, 
inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 25,389, in equity, wherein Le Roy D. Wal¬ 
ter elaL are complainants, and Henry B. Macfarland et al. are defend¬ 
ants, as the same remains upon the files and of record in said 
court. 

In testimony whereof, I hereunto sub- 
Seal Supreme Court of scribe my name aud affix the seal of said 
the District of Colum- court, at the city of Washington, in said 
bia. District, this 3rd day of August, A. D.,< 

1905. 

JOHN R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, Ass't Cl'k 

Endorsed on cover: District of Columbia supreme court. No. 
1612. Le Roy D. Walter et al ., appellants, vs. Henry B. F. Macfar¬ 
land, et al. Court of Appeals, District of Columbia. Filed Sep. 29, 
1905. Henry W. Hodges, clerk. 
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No. 1612. 


Le ROY WALTER, etal. 


vs. 

HENRY B. F. MACFARLAND, et al. 


BRIEF FOR APPELLEES . 


E. H. Thomas, 

F. H. Stephens, 

Attorneys for Appellee. 
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Court of Appeals, District of Columbia. 

No. 1612. 

■* 

Le ROY WALTER, et al. 

vs. 

HENRY B. E. MACEARLAND, et al. 

f 

BRIEE FOR APPELLEES. 

W 

4 . . ^ ♦ 

Statement of the Case. 

The statement by Mr. Justice Stafford, record, page 
7, and the statement of the appellants, agree sub¬ 
stantially and may be accepted as correct. 

Argument. 

i. 

The authority granted to the Board of Public 
works, to ' 

“ have entire control of and make all regulations 
which they shall deem necessary for keeping in re- 
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pair the streets, avenues, and alleys and sewers of the 
city aud all other works which they may have en¬ 
trusted to their charge by the legislative assembly or 
by Congress.” (Sec. 77 R. S. D. C.) 
it is conceded, is uow vested in the Commissioners of 
the District of Columbia as the successors to the 
Board of Public Works. It could not be denied. 
District of Columbia vs. Woodbury, 130 U. S. 450. 

McBride vs. Ross, 13 App. D. C. 578.-? 

Strasburger vs. Cotn’rs, 5 Mackey, 389, 398. 

As to the recognition by Congress of the operation 
of the Board of Public Works, see 

D. C. vs. R. R., 8 App. D. C., 322. 

VL- r. ***' 

As to the power of the municipality to grade and 

re-grade streets, see 

l * 

Smoot vs. Corporation, 2 Hayward & Hazleton, 

122 . 

Appropriations are made each year by Congress of 
moneys to be expended in the discretion of the Com¬ 
missioners upon streets and avenues, according to 
schedules and estimates submitted. 

See 33 Statutes 369, tittle, “ Work on Streets and 
Avenues.” 

Uuder the authority thus vested in the Commission¬ 
ers they have undertaken to make the roadways of 





* 

certain streets uniform in width. To do this the side- 

* 

walks are to be widened on each side half the number 
of feet taken from the roadway. 

(Exhibit B, page 6 of the record). 

None of these streets is a main.artery of travel, and 
* 

the width of the roadway is adapted to the travel 

therein, in the judgment of the Commissioners, and 

4 • 

is presumably correct and in accordance with law. 

It is obvious that the change contemplated, in¬ 
stead of being an increased cost to the tax-pavers, 

4 

will result in a reduction of expenses, because there 
will be much less roadway to be paved, repaired and 
cleaned. 

II. 

* 

It is contended, however, that the Commissioners 

♦ 

have no power to lay out a roadway under thirty-five 
feet in width in any street where there is a so-called 
parking between the paved portion of the sidewalk 

and the building line, which is nothing more or less 

« 

than an unpaved part of the sidewalk ; that on the 
contrary, the Commissioners are expressly forbidden 
to do so by the Act of 1870, (R. S. D. C., sec. 225), 
which reads as follows :— 

m 

♦ 

“The proper authorities of the District are author¬ 
ized to set apart from time to time as parks, to be 
adorned 'with shade trees, walks, and enclosed with 
curbstones, not exceeding the width, of any and all 
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avenues and streets in said city of Washington except 
Pennsylvania, Louisiana, and Indiana avenues, and 
Pour and a Half street between the City Hall and 
Pennsylvania avenue, leaving the roadway of not less 
than thirty-five (35) feet in width in the center of 
said avenues and streets, or two such roadways on 
each side of the parking in the center of the same; 
but such enclosure shall not be used for private 
purposes.” 


(The exception in the above law relating to Louisi¬ 
ana, Indiana avennes and Four and a Half street, 
were repealed, March 3, 1881, 21 Stat. 462). 

It is submitted that the law quoted above was 
never intended to apply to the situation developed in 
the bill filed herein. The Commissioners have not 
attempted to set aside any park in the said streets,, 
nor have they intended any such park to be “ adorned 
with shade trees, walks, and enclosed with curb¬ 
stones.” Moreover, the statute expressly provides 

that “ such enclosures shall not be used for private 

♦ 

purposes.” It is a matter of common knowledgeand 

it is the usual situation in this jurisdiction, that the 

strip of land between the inner edge of the sidewalk 

and the building line does not contain walks unless 

\ 

the part paved for the usual means of ingress and 
egress can be called such. This court has decided 
that such walk, used to approach the dwelling, is a 
part of the sidewalk within the meaning of the laws 
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holding the District responsible in damages for in¬ 
juries resulting from defective sidewalks. 

» 

j • 

Doty vs. D. C., 32 Wash. Law Rep. 293. 

“The sidewalks of the city of Washington extend 
from the curb line bounding the carriage way of the. 
street to the building line of the houses.” 

This court has also recognized that these parkings, 
as they are called,, are used* for private purposes. 

“That a portion of these sidewalks should be in a 
measure withdrawn: from: public travel -upon them 
and set apart as parking does not change or diminish 
in any manner the control of the District over them.” 

“And so, likewise, the portions of the sidewalks 
adjacent to houses, and known as parking, are with¬ 
drawn from general use by the public as sidewalks 
and are committed to the immediate care and custody 
of the adjacent owners.” 

Doty vs. D. C., supra. 

% 

These parkings are used by the adjacent owners, for 
many purposes, as if they were private property. 
They are enclosed by iron or wooden railings or 
fences with gates; they are planted with lawns, 
shrubbery and flowers ; they are provided with seats 
for the accommodation of the adjacent occupant; and 
the public are excluded. They are not enclosed with 
curbstones, although they frequently do contain 


t 
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shade trees. They are, very clearly, not the parks 
which the Commissioners ai*e authorized to set apart 
by section 225. 

There is no statute, so far as we are advised, which 
regulates the width pf street, parkings or sidewalks, 
and there is no act which regulates the width of road¬ 
ways except where they are adorned by shade trees, 
walks, and enclosed with curbstones. (R. S. D. C. 
Sec. 225.) 

By section 1, of the Act of July 1, 1898, 30 Stat. 
570, it is provided : 

i 

“Sec. 1. The jurisdiction and control of the street 
parking in the streets and avenues of the District of 
Columbia is hereby transferred to a.nd vested in the. 
Commissioners of the District of Columbia.” 

Congress has recognized in the above mentioned 
Act the authority of the Commissioners over the 
width of streets as though such authority had prev¬ 
iously existed, for section 4 of the same Act give 
them power in express terms to widen streets:— 

“ Sec. 4. That when, in the judgment of the Com¬ 
missioners of the District of Columbia, the public 
necessity or convenience requires them to enter upon, 
any of the spaces or reservations under the jurisdic¬ 
tion of the Chief of Engineers, for the purpose of 
widening the roadway of any street or avenue ad¬ 
jacent thereto or to establish sidewalks along the 
same, the Chief of Engineers, with the approval of 




the Secretary of War, is authorized to grant the ne¬ 
cessary permission upon the application of the Com¬ 
missioners.” 

' Section 225 refers to conditions in the roadway as 
contradistinguished from sidewalk conditions. 

In the case at bar these roadway conditions do not 
exist. 

The act regulating the height of buildings approved 
March 1, 1899, is indicative of the fact that street 
road wavs are more or less wide and the Commissioners 
are therein given power to designate business streets. 

Admitting for the sake of argument, that section 
225 does apply to the situation, it is not clear from 
the reading of that Act that the limitation of thirty- 
live feet contained therein applies to any other 
avenues or streets than those named,* i. e . Pennsyl¬ 
vania, Louisiana, and Indiana avenues, and Four and 
a Half street. The use of the word “said,” “said 
avenues and streets,” would seem to lend some 
support to this view. Then the limitation upon the 
authorities would be that they should not set aside 
for parks any part of a street or avenue exceeding 
one half the width of the street or avenue. This 
limitation has not been violated in the present 
instance. 

* 

The situation intended to be covered by section 225 
is illustrated by the conditign of Louisiana avenue 
between Third and First streets and New York 



avenue between Ninth and Thirteenth streets, where 
there are parks in the middle of the street, enclosed 
with curbstones, containing shade trees, and leaving 
the required roadway of thirty-live feet on each side. 

Again, there are many streets in the city less than 
thirty-five feet wide which have parkings, and reports 
on such streets have been made to Congress and that 
body has made provision for paving the same and 
other improvements, and have repeatedly acquiesced 
in such actions of the Commissioners. 

The decree below was correct and should be affirmed. 

Respectfully, 

E. H. Thomas, 

F. H. Stephens, 

Attorneys for Appellee . 
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OF THE DISTRICT OF COLUMBIA. 


No. i6n. 


LE ROY D. WALTER ET AL., APPELLANTS, 

V8. 

HENRY B. F. MACFARLAND ET AL., APPELLEES. 


BRIEF IN OPPOSITION TO MOTION FOR 

REHEARING, 


Counsel for appellants respectfully request permission 
to file this, their answer to the motion , for a rehearing 
filed by counsel for appellees. 

On page 2 of the brief counsel for appellees state: 

“The argument on both sides proceeded on the 
assumption that sec. 77 conferred ample power on 

the Commissioners to do the acts complained of.” 

« 

No such admission has been made or argument ad¬ 
vanced by counsel for the appellants, as will appear from 
the following language on their brief: 

• 

“Section 77, it is submitted, gave no greater 
power than the right to repair, and such authority 
to control and regulate the use of the- public 
streets as is ordinarily included within the police 
power of a municipality. The right to repair does 
not give the right to change the existing scheme, 

1918—1 

♦ • . v 
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and the right to control does not give the right to 
destroy an existing plan. And this is especially 
true in the face of an act of Congress negativing 
this right.” 

Counsel for appellees must have overlooked this plain 
statement on page 3 of the brief of appellants. 

The decision of the court, therefore, did not proceed 
against, but* in accordance with, the contention of the 
appellants; and is not against the argument of counsel 
for the appellants, as claimed on page 5 of the brief. 

It is claimed by the appellees, on page 3 of their brief, 
that by section 77, act of February 21, 1871, the Board 
of Public Works had the entire control of the public 
streets, and that under this general language they pro¬ 
ceeded to perform work “in their discretion,” in the 
regulation of the width of streets and other respects. 
That because their acts of discretion in the exercise of 
this general power were ratified by Congress, an interpre¬ 
tation was thereby made by Congress of the meaning of 
the words “entire control.” And it is their claim that 
because Congress thereafter conferred upon the 
Commissioners the same power, that is, that power there¬ 
tofore vested in the Board of Public Works, there¬ 
fore the Commissioners have unlimited pow’ers under 
this grant to narrow the roadway or streets, or change 
established conditions in respect of the plan; in fact, 
exercise the largest and fullest discretion, even though 
it be to destroy existing plan—or better, established 
plan . But the brief of counsel (pages 4 to 11) 
answers itself. It will be seen that the Board of 
Public Works failed to claim or to exercise such general 
power. The legislature did not appropriate its money to 
be so expended in their general discretion upon such im¬ 
plied power to establish at will roadways, sidewalks, or 
parking. But it is submitted, as shown upon the brief of 






counsel, that what‘was done was just the reverse of this;* 
for the Board of Public Works, before acting in the per-, 
formance of. work upon the public streets, and before 
expending appropriations thereupon, reported com¬ 
prehensive plan ” to the legislature, and on July 10, 
1871, the legislative assembly appropriated $4,000,000, 
to be expended “ in conformity with the plan and im¬ 
provement submitted to said legislature by the Board of 
Public Works ” (brief, p. 6), and this plan as submitted 
and as approved by the legislative assembly “contemplated 
the lessening of the width of carriage ways” (brief, p. 7), 
The execution of the plan was therefore under the ex¬ 
press legislative sanction, and not under the general 
“ control” power of the board. They exercised no discre¬ 
tion as to the scheme, but in effect were directed to carry 
out a particular piece of work according to an adopted 
plan. It is true they, with the governor and engineers, 
formulated the plan, but they did not. execute it as 
formulated, save only with, the express ratification of the 
same as a plan by the legislature. 

What then becomes of the statement made on page 3 
of the brief of counsel for appellees, “there is nothing 
shown in the record, nor does any dedication or plan 
exist, which fixes the width of all the sidewalks or car¬ 
riage ways in this District?” Does not his own brief show 
that there was a plan formulated by the Board of Public 
Works, ratified and adopted by the legislature, and car¬ 
ried into execution under the laws of the legislative 
assembly and the acts of Congress? And do not the 
courts take judicial knowledge of the laws? And does 
not the court in the Cole case (18 Mackey, 509) declare 
even the parking space upon which Mrs. Cole under¬ 
took to encroach, a part of this general plan, as provided 
for and adopted by the legislature? Nor is the statement 
true that there is nothing in the record to show that the 
streets in question have not been sp treated. Attention 
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is called to page 6 of the record, on which is shown by 
the answer of the defendant that there is an established 
parking, sidewalk, and roadway, and the precise width 
or dimensions of each is given. 

The acts or conduct of the Board of Public Works in 
pursuance of the direction of the legislature, which itself 
adopted the plan , and thereby gave it the force of law, 
can not be taken to clothe the Commissioners with gen¬ 
eral discretion, nor may they disturb a plan adopted by 
legislative sanction, because such acts were done in ac¬ 
cordance with law, and the appellees can not point to 
any law repealing the act of the legislature in the adop¬ 
tion of its comprehensive plan. All the acts of the Board 
of Public Works must be interpreted in the light of the 
act of the legislature in the adoption of this general 
plan and the various appropriations by the legislature 
and by Congress to carry it into effect. 

The case of Barnes vs. District simply decides that the 
District is liable for accidents, the result of negligence 
of its officers upon the public streets, such officers being 
in charge of the streets. In this case the control of the 
streets was in the Board of Public Works, and as they 
had charge of.the work upon the thoroughfares, the Dis¬ 
trict was liable for their negligence. 

The case of Cole vs, U. S., 18 Mackey, is directly in 
line with the contention of the appellants, for in that 
case it was decided that a private land owner could not 
encroach upon the public space, established as part of 
the general plan, prepared by the Board of Public Works, 
adopted by the legislature, and ratified and approved by 
Congress, and it is thereby shown that this comprehen¬ 
sive plan provided for streets and parking of definite 
width (p. 11, brief). 

In District of Columbia vs. Metropolitan R. R., p. 322, 
this court, in construing the powers of the Board of 
Public Works, did so, in respect of its acts, under the 
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“comprehensive plan” which as heretofore stated was 
not carried out under and because of the discretion of 
the Board of Public Works, but because, and only because } 
after its preparation, it was adopted and ratified as a 
general plan, both by the legislative assembly and by 
Congress. Congress or the legislature having adopted 
and ratified the plan, and the legislature having appro¬ 
priated the fund and directed its expenditure in accord¬ 
ance with the plan by the Board of Public Works, there 
could, of course, be no question as to the authority of 
the Board of Public Works to do all the work necessary 
“under the plan.” But it is not anywhere shown that 
their action and conduct and the carrying on of their 
work was with reference solely or at all in respect of 
their power under the general control over the streets 
which was vested in them by the act of February, 1871. 

On page 18 of their brief counsel for appellees again 
set out at large section 225, and the argument following 
(pp. 19, 20, 21), strangely enough, is an admission that 
“in pursuance of it” (i. e., the quoted statute), as it 
seems, the entire scheme of parking, sidewalks, and 
roadways of the District of Columbia have been pro¬ 
vided, whereas in the original brief of counsel for ap¬ 
pellees the contention was made that this section did 
not apply to such situation or condition, but only to the 
special condition of the creation of a parking in the 
middle of the street or roadway, and it was then their 
contention that the present purpose of the Commis¬ 
sioners in respect of the streets referred to in the bill 
was not to treat the streets in that way (appellee’s 
original brief, pages 4, 5, 6). But it was contended that 
the Commissioners were proceeding under their general 
power and authority, as being vested with the entire 
control of the streets. This is a strange and inconsistent 
departure from their original position. Because if, as 
they now contend, the right to exercise such power is 
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derived from section 225, if the various improvements 
referred to of the city were made under the provisions 
of this act, which they now point out (pp. 19, 20,21), 
and if now they are acting under or claiming to act under 
the provisions of this section 225, then it follows, as the 
answer admits, that the streets under treatment consist 
of parking, sidewalk, and roadway, that the Commis¬ 
sioners are bound by the limitations of the section, and 
may not reduce the roadway less than 35 feet, which was 
a part of the original contention of counsel for appel¬ 
lants on their brief. The admitted purpose of the Com¬ 
missioners in their present so-called improvement is to 
reduce the roadway less than 35 feet. 

The latter part of pages 20 and 21 of appellees’ brief 
seems to be confused, but it is assumed that the reading 
therein contained is from the case of D. C. vs, Libbey, 
9 App. D. C.,324, and this case appears to be quoted to 
show that the court held in that case that there was ( ‘no 
parking on the streets in front of the premises of the 
appellees, 1 ” and the argument is attempted to be ad¬ 
duced therefrom that generally in the District, parks, 
roadways, and sidewalks have not been established as 
such. This argument loses sight of the fact, admitted in 
this case by the answer, that the streets involved in this 
controversy do consist of “parking, sidewalks, and 
roadway”of a certain and stated width (Rec., 6). 

In the case of 20 How., 135, it is said: 

“As in all other cities and towns, the legal title 
to the public streets is vested in the sovereign, as 
trustee for the public, and, consequently, in this 
District they can only be regulated by Congress 
directly or by such individuals or corporations as 
are authorized by Congress.” 

In other words, no power is in the Commissioners un¬ 
less expressly conferred, as held by this court in its 
opinion in this case. In the act of May 15, 1820,. they 
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power was given to “open’* the streets, and the effect of 
the decision of the court in 20 How* is merely to say that 
the power to “ open ” carries with it the power to grade. 
This, of course, is conceded; but in the case at bar we are 
not dealing with an express power “ to open” or “to grade” 
Or “ to regulate.” The situation has changed, and the ex¬ 
press powers now vested in the Commissioners are only 
such as are granted in precise terms, and those powers 
must be found either in sections 225 or 77. This de¬ 
cision of the court in 20 How., it will be observed, dis¬ 
tinctly recognized the comprehensive plan hereinbefore 
referred to, because the court say that the Commis¬ 
sioners have the right to grade, under the power to 
“ open,” agreeable to the plan of the city . 

It surely can not be contended that the Commissioners 
' of the District of Columbia, as now organized, have the 
right to open new streets, or to lay out new streets, un¬ 
der the general power “ entire control.” But that seems 
to be what counsel for appellee contends for in his final 
argument. The right in this District now certainly to open 
new streets or to lay out new streets, is only derived by 
express statutory grant or power under special statutes 
which provided how and in what manner such proceed¬ 
ings shall be conducted, and these statutes are too 
familiar to need citation. 

The case in 6 Wheat., 593, Goszler vs. Corporation of 
Georgetown, is not in point, because the effect of that 
decision was that where an express power to grade had 
been conferred, it was a continuing power. 

On page 25 of the brief of counsel for appellee, refer¬ 
ence is made to the fact that jurisdiction and control 
of the street parking in the streets and avenues of 
the District of Columbia is hereby transferred to and 
vested in the Commissioners of the District of Co¬ 
lumbia. It has never been contended before that 
the control as exercised by the Parking Commission 
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ever contemplated a right to encroach upon the^ 
street by diminishing its width, or to mean anything 
more than to control the proper use and care. And the 
act of January 12, 1899, also quoted, expressly negatives 
the right of the Commissioners to alter or change or do 
away with the parking, because, at the same time that 
they are given the right of entire control, it is provided 
that they shall make all reasonable regulations for their 
care and preservation. How these acts “ give authority 
to widen or narrow parking, and hence authority to nar¬ 
row orwiden carriageways, when not otherwise prohibited” 
(brief, 26), is not enlarged upon or explained by the 
learned counsel in their brief. We are unable on our 
part to explain. 

The doctrine as contended for in McBride case, on page 
26 of the brief, that the Commissioners have the right to’ 
control the use and prevent the improper use of the 
streets, has not been denied by counsel for appellants. 
That is all that can be claimed for this case, for there 
Mrs. McBride had a house which she sought to maintain 
in the street, and the court required her to move upon 
the application of the Commissioners. Congress had ex¬ 
pressly provided for the improvement, and it was not 
being conducted under the so-called entire control power 
of the Commissioners. And it is submitted that the 
counsel for appellees can not produce an act of Congress 
or an appropriation bill or any law, wherein the use of 
the public funds, when and how the same may be dis¬ 
bursed, is left to the discretion of the Commissioners. 
The money is appropriated for a specific purpose—to 
grade, to improve, to regulate; to gravel, to pave, to grade 
and regulate. Then follows the specific appropriation. 
Take, for example, as I have haphazard, and it need only 
be haphazard, pick up an appropriation bill, for example 
acts affecting the District of Columbia, 1899, 3d session 
55th Congress, as compiled by Dr. Tindall, page 7, under 
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the head of streets^ and we find “foFdbmpletion of grad¬ 
ing and improving 1 Michigan avenue’ -Fo .ar width of one 
hundred feet, $ 10,000;” and again, “for grading and regu¬ 
lating Thirty-seventh street, between New Cut road and 
Tennallytown road, $2,500;” and again “for graveling 
and grading Twenty-second street and Twenty-fourth 
streets, Langdon, $4,000;” and all these words have a 
specific meaning and use. If money should be appro¬ 
priated to gravel and improve, would they have the right 
to grade and regulate? Why have they not referred the 
court to the specific appropriation in this case? That and 
that alone is the limitation of their powers. The argu- 
ment is that they would, but we deny it. 

The right of the appellants to invoke this remedy by 
injunction is clear, as shown by the decision of this court, 
cited on their original brief. 

Downing v, Ross, 1 App. D. C., p. 251. 

Counsel for appellee undertake to eject their under¬ 
standing oi facts into the record (p. 37). Other state¬ 
ments are made with positive assurance, but these most 
important assumptions are only as counsel understand . 
But we say our understanding is to the contrary, and we 
believe that the known and established methods will 
sustain “our understanding” that the Commissioners 
have not intimated to Congress any intention to narrow 
the streets, and Congress has not so directed. If Con¬ 
gress so understood it is insisted the right claimed would 
have been denied. 

Notwithstanding the brief of counsel for appellees, we 
say that the Commissioners never understood that they 
had any authority beyond that expressed in section 77 
and section 225. In support of that view, and as part of 
our argument, we beg to submit the following communi¬ 
cation from the Commissioners, the original being filed: 
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“ Washington, D. C m Mar. 1, 1905. 

The Hon. Board of Commissioners, 

District x>f Columbia. 

Sentlemen: An act of Congress, approved April 
6,1870 (16 Statutes, 82), provides— 

‘ That the corporation of the city of Washington 
be, and is hereby, authorized to set apart, from 
time to time, as parks to be adorned with shade 
trees, walks, and enclosed with curbstones, not 
exceeding one-half the width of any and all avenues 
and streets in said city of Washington, except 
Pennsylvania, Louisiana, and Indiana avenues, and 
4i street between the City Hall and Pennsylvania 
avenue, leaving a roadway of not less than 35 
feet in width in the center of said avenues and 
streets, or two such roadways on each side of the 
park in the center of the same; but such enclos¬ 
ures shall not be used for private purposes/ 

Section 225 of the Revised Statutes relating to 
the District of Columbia, approved June 22, 
1874, reenacts the above law. 

A subsequent act of Congress, approved Mar. 
3, 1881 (21 Statutes, 462), repeals so much of 
above acts as apply to Louisiana and Indiana 
avenues and 4£ street. 

As it has been the policy of the Board of Com¬ 
missioners in fixing the width of the roadways of 
our streets to limit them, in some instances to 
less than the width prescribed by the above- 
mentioned laws, and as the Northeast Washington 
Citizens 1 Association is unanimously opposed to 
such a policy, I would respectfully ask if there is 
any other act of Congress under which you are 
authorized to reduce the width of our roadways. 

Yours respectfully, 

S. SOWERBUTTS, 

Chairman, Committee on Streets, 

Avenues, and Alleys .” 
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[Reply.] 

“Executive Office, 

Commissioners of the District of Columbia, 

Washington, March 20, 1905. 
Mr. S. Sowerbutts, 

Chairman Committee on Streets, etc., N. E. 

Washington Citizens■ Association, 
No. 67 Myrtle street, Northeast. 

Dear Sir: The Commissioners direct me to in¬ 
form you that they know of no act of Congress, 
under which they are authorized to reduce the 
width of roadways other than those quoted in 
your letter of the 1st instant. 

• Very respectfully, 

Wm. J. Meyers, 

Secretary.” 

♦ 

It is submitted that it is impossible for the appellant 
to prove a negative; that it is incumbent upon the ap¬ 
pellee to produce or show to the court some authority 
or law, justifying its contention. It has failed to 
do so, and the sections cited having been fully before 
the court, and it being admitted by the Commissioners 
that they are acting under no’ other authority or law, 
and that there is none, it is respectfully submitted that 
the motion for a rehearing be denied. 

Respectfully submitted. 

HENRY C. STEWART, 

MASON N. RICHARDSON, 

Attorneys for Appellants. 
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